PH LLI PS PETROLEUM QQ
| BLA 98- 261 Deci ded March 31, 2000

Appeal froma decision of the Acting Deputy Commissioner of Indian
Affairs, Bureau of Indian Aifairs, affirmng an order directing oil and gas
| essee to pay additional royaltles for certain Ckl ahonma allotted I ndi an
| eases in accordance wth a najor portion anal ysis on gas production. M&
97- 0085- 1 ND

Rever sed.

1 Q| and Gas Leases: Indians: Tribal Lands--Ql and
Gas Leases: Royalties: Reasonabl e Val ue

"Reasonabl e val ue" for the purpose of cal cul ating
royalties due to the Lhited Sates is deternmned by
the highest price paid for the major portion of
like quality products produced or sold in arms-
length transactions fromthe sane field or area or
the gross proceeds actual |y received in sal es by
the | essee, whichever is higher. Nonarms-I|ength
transactions may not be included in the database
used to establish the nedi an val ue agai nst whi ch
gross proceeds recei ved by appellant in arms-
length transactions are conpared for naj or portion
anal ysis. Were all sales, nonarms-|ength and
arms-length, are conbined to establish the data
fromwhich the nedian val ue i s determned, that

val ue may not establish the baseline najority price
for conparison wth appellant's armis-length sal es
in nmaor portion anal ysis conputations.

APPEARANCES M Julia Hook, Esq., Marily N xon, Esq., Denver, ol orado,
and Karen F. Brand, Esq., Bartlesville, (klahoma, for appellant; Hward W
Chal ker, Esq., and Geoffrey Heath, Esq., Gfice of the Solicitor, US
Departnent of the Interior, Washington, DC, for the Mneral s Minagenent
Service and the Bureau of Indian Affairs.

(PN ON BY ADM N STRATI VE JUDGE TEHRRY
Phillips Petrol eum Gonpany (Phillips or appellant) has appeal ed from

the February 10, 1998, decision (February 10 Decision) of the Acting Deputy
Gonmi ssi oner of Indian Aifairs (DA A, Bureau of Indian Affairs, which
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deni ed appel | ant' s appeal of a February 24, 1997, Mneral s Managenent
Service (MW or respondent) order wth respect to additional royalties
clainmed owed in the anount of $11,996.29 as the result of naj or portion
analysis on four leases 1/ for the period Decenber 1, 1988, through
Decenper 31, 1990, and in the anount of $6,875.40 for five | eases 2/ for
the period January 1, 1991, through Decenber 31, 1992. Total additi onal
royal ti es denanded for the two periods aggregated to $18, 871. 69.

Abrief factual revieww || prove hel pful. The February 24, 1997,
ME order (February 24 Qder) of the Chief, Royalty Val uati on Section,
directed appel lant to conpare nedi an val ues cal culated by MB wth the
val ues reported by Phillips for gas produced fromPhillips' allotted Indi an
oil and gas | eases in (klahona for the designated periods, and to pay
additional royalties for those gas sales in which the reported val ues were
| ess than the nedi an val ue, as cal culated by MB 3/ Phillips' June 27,
1997, appeal (June 27 Appeal ) of the February 24 Qder asserted, inter
alia, that (1) MW had perforned a total ly i nadequate naj or portion
anal ysis and that it should not be upheld, (2) that the MM February 24
Qder inproperly attenpted to shift the burden of performing a proper naj or
portion analysis onto Phillips, (3) that MBis barred by the Federal
statute of limtations in 28 US C' 2415 (1994) fromdenandi ng paynent of
additional royalties in connection wth transactions whi ch took pl ace nore
than 6 years prior to the date of the MM demand for paynent, and (4) that
the order for additional royalty was barred by the equitabl e doctrines of
| aches and estoppel. (June 27 Appeal at 5-18.)

In the February 10 Decision here under appeal, the DA A uphel d the
February 24 Qder inits entirety, rejecting each of appellant's clains,
and ordering Phillips to conply wth the February 24 O der wthin 30 days
of receipt of the decision. In affirmng the Oder of the Chief, Royalty
Val uation Section, for additional royalties resulting fromconputations
nade possi bl e by the major portion analysis, the DOA stated: "The
Appel lant' s obligation to conply wth such orders arises not fromthe
Kaul ey Agreenent, but rather by the terns of its own Allotted I ndian | eases
and the pertinent statutes and regul ations.” (February 10 Decision at 5.)

Inits Satenent of Reasons for appeal (SR, Phillips initialy
clains that the DOA's February 10 Decision inproperly attenpts to shift

The four |eases are No. 607-022576-0, No. 607-027669-0, No. 607- 060693-
and No. 607- 060694- 0.

The five | eases are No. 607-022576-0, No. 607-025402-0, No. 607-027669-
Nb. 607-060693-0 and No. 607- 060694- 0.

3/ Inhis Aug. 27, 1997, Menorandumto the Chief Appeal s D vision, Policy
and Managenent | nprovenent, MG, the Chief, Royalty Managenent Program
(RW), stated, in addressing Phillips' appeal of the Feb. 24, 1997, Qder:
"Qur major portion analysis used all gas sales data for the field
designated by the Cormttee--the regul atory agency responsi bl e for such
determnations.” (Aug. 27, 1997, Menorandumat 5.)

Yoo
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the burden of performing a proper naj or portion anal ysis onto appel | ant.
dting 30 CF.R ' 206.152(a)(3)(i), appellant states that this regul ation
first requires the payor to determne the royalty val uati on of gas produced
fromlIndian | eases and sol d pursuant to armis-length contracts. (SR at
6.) Then, Phillips states, if MW chooses to performa naj or portion

anal ysis, the payor is to conpare the royalty val ue as established under 30
CFR " 206.152(b) wth the val ue as determned under the naj or portion
anal ysis, and pay royalties on the basis of the higher of these two val ues.
(SRat 7, citing 30 CFR ' 206.152(a)(3)(i).) In this case, appellant
clains, since Mb failed to performan adequate naj or portion anal ysis,
Phillips was entitled to cal culate and pay royal ti es based on gross
proceeds, and was not required to val ue the gas production under the
benchnark systemcodified at 30 CF.R ' 206.152(c)(1)-(3), which applies
to sales that are nonarms-length. 1d. Mreover, appellant states, there
is no basis for MBto claimthat the exceptions to the standard

net hodol ogy of royalty paynent based on gross proceeds apply here because
there is no evidence that the gross proceeds do not reflect the total

consi deration recei ved by Phillips, and no evidence that the gross proceeds
do not reflect the reasonabl e val ue of the production because of m sconduct
of seller or buyer or because of the breach of duty owed by the | essee to
the lessor. (SCRat 7-8, citing 30 CF.R '" 206.152(b)(1)(ii) and (iii).)

Appel  ant next argues that while 30 CF. R ' 206.152 grants MVE the
discretion to performnaj or portion anal ysis, any such anal ysis nust be
adequat el y conducted. This did not occur in the anal ysis of the subject
| eases, appellant clains. (SCRat 9.) For exanple, Phillips states, the
data used in the calculation of the major portion analysis did not include
all like-quality production fromleases wthin the sane field or area.
Appel lant then cites the exanpl e of the MB January 1986 naj or portion
anal ysis data that showed the agency's records to be inconplete in that not
all sales were included. 1d. Inthat case, appellant states, "the
agency's failure to include such prices had a significant inpact on the
MVE previously-held position that GM[Phillips' subsidiary] had underpai d
royalties for certain Indian | eases located in the two fields for that
nonth." 1d., citing @MQder at Exh. 3to SOR Phillips clains that
anot her systemc flawin the na or portion anal ysis conducted here was the
failure to determne whether the natural gas production used in the MVB
analysis was in fact of alike-quality to that produced fromthe | eases
during the audit periods involved. Id. at 10. In addition, appellant
contends, MMB anal ysi s included gross inconsistencies in the nunber of
records utilized fromnonth to nonth, resulting in large variations in
vol unes and prices, as well as the use of identical volunes and prices nore
than twce in a given nonth. 1d.

Appel lant further argues that the MM cannot rely on the Kaul ey
Settlenent Agreenent to avoi d performing an adequate naj or portion
analysis. Phillips clains that MV used a special nethodol ogy as a result
of

152 I BLA 111

WA Ver si on



| BLA 98- 261

this Agreenent to performits nmajor portion analysis in this case, and that
this special nethodol ogy, set forthin MM Held Report concerning the
i ssues on appeal ,

required MG to use gas sales infornmation fromthe Ckl ahona Tax
Gmmssion (OIQ to calculate statistical best estinates of
naj or portion prices (estinated nedian val ues) for fields
contai ning Anadarko Area Indian allotted | eases and communi cat e
these val ues to payors wth the directive to recal cul ate and
submit any additional royalties.

(SR at 12, quoting Feld Report, Exh. 4 to SCRat 2.) Appellant objects
to this special nethodol ogy, which differs substantially fromthe
requirenents set forth inthe regulations at Title 43 CF. R, because: (1)
it was not a party tothe Kauley litigation; (2) MM trust responsibility
cannot and does not require MG to ignore the applicabl e | ans and

regul ati ons; (3) the specia nethodol ogy provides no gui dance to MV for
the use of the concepts "best available data" and "insufficient data, " and
no gui delines for interpreting and applyi ng these standards in a naj or
portion analysis; and (4 MV decision to inplenent the special naj or
portion net hodol ogy constitutes an abrupt departure fromprior practice
that woul d create a significant burden on Phillips and, as such, shoul d not
be applied retroactively to any of the production at issue in this appeal .
(SR at 13-15.)

Phillips also objects to the use of OICinfornmation on gas sal es for
anal ysi s purposes because it clains that information is inconplete. (SR
at 15.) Appellant states that it understands that OIC gathers price and
volune infornation but that it does not collect information on Btu content,
nor does it make adjustnents for Btu content in the infornation it provides
M& 1d. For this reason, appellant argues, M could not nake a useful
conparison of "like quallty production in the field. I1d. Phillips clains
the infornmation being used by M& is inconpl ete in another way. It states
that MMB has failed to include all wells in a particular field because of
OCs renoval of well identification data fromproduction infornation in
order to protect proprietary data related to gas sales. 1d. at 16.

Phillips simlarly argues a nunber of procedural and equitabl e bars
to the MV under paynent denands contai ned wi thin the underlying February 24
Qder. Hrst, appellant states that MW del ayed commencenent of this
enforcenent action until nore than 8 years after the start of Audit Period
1 and nore than 4 years after the end of Audit Period 2. As a result,
Phillips clains MBis tine-barred by the applicable statute of
limtations, 28 US C ' 2415(a) (1994), fromnaking its denand for
additional royalties on account of the pre-February 24, 1991, production
fromthe Audit Period 1 and 2 leases. 1d. Second, appellant states that
MBS has had in its possession adequate infornation for performing the
critical valuation function since the end of each nonth of the conbi ned
audit periods. Because MV has so delayed in bringing this
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enforcenent action, Phillips argues that it is entitled to consider its
royal ties on account of its share of gas production fromthe | eases for
both Audit Periods 1 and 2 as having been properly paid, and that MBis
barred by | aches fromretroactively asserting that royal ties were underpai d
on account of such production and for naking the denmand for additional
royalties. 1d. at 19-20, citing Uhited Sates v. Darken, No. 4 O 89-
1681, 1990 US DOst. LEXUS 10904, at 16-17 (MD Pa. Aug. 14, 1990);
Lhited Sates v. Eaton Shale ., 433 F. Supp. 1256, 1272 (D ol o. 1977).

FHnally, appellant urges that MVB shoul d be estopped from bringi ng
this action because if the gross proceeds approach used by Phillips to
calculate royalties i s now consi dered an invalid approach, M past
endorsenent of this nethod of valuation rises to the level of "affirmative
msconduct” resulting in serious injustice. (SRat 20.) Uhder such
ci rcunst ances, appel | ant argues, the inposition of estoppel against the
Gver nnent woul d be consistent wth the public interest. 1d., citing
Witkins v. Lhited Sates Arny, 875 F.2d 699, 707 (9th dr. 1989)(en banc),
cert. denied, 498 US 957 (1990); WSA Petroleum Gorp. v. Lhited Sates,
821 F.2d 622, 625 (Fed. dr. 1987). Pnillips clains that MM delay in
advising it that it nust use another val uation net hodol ogy prej udi ces
appel | ant severel y because nei ther M nor Phillips now has conpl et e
records for these audit periods, naking it nearly inpossible for appel |l ant
"to defend against the MB royalty clains and the erroneous assunptions on
which those clains are based.” (S(Rat 21-22.)

Inits Answer, MMB argues that Phillips' allegations nust be
di smi ssed because respondent properly conducted its naj or portion anal ysis.
(Answer at 7.) In response to appellant's clains, MVB asserts that under
the Kaul ey Agreenent, MVB determines for each field or area by Natural Gas
Policy Act (N3PA) category, the statistical best estinate of najority price
using the best available data. (Answer at 2.) M clains, however, that
the gas fromthese fields did not sell at a price near the N3A ceil i ng,
but rather sold at a price governed by the spot narket. Consequently,
respondent states, the relative absence of data regarding N3A price
categories does not affect the like-quality analysis. (Answer at 9.)

In response to appel lant's assertion that because the O'C data did
not contain the Btu content, a like-quality anal ysis was not possible. MSB
states that the RW perforned an anal ysis to conpare the results obtai ned
by adjusting the prices for Btu content wth the results obtai ned by
calculating the price per ncf wthout adjustnent for Bu content, and that
anal ysi s showed that adjusting prices for Bu content had little effect on
najority price. (Answer at 10, citing My or Portion Anal ysis Report
Anadarko Area Leases.) For this reason, MVB clains, the absence of the Bu
data did not affect the validity of M najor portion analysis. 1d.

MVE responded to Phillips' argunent that the naj or portion anal ysis
is flawed because there was insufficient data on each N3PA category to

determne a separate najority price by explaining that the RWP expanded its
definition of like-quality production to include all gas sold fromthe
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field to determne a single majority price because the vol unes of gas in
each NGPA category declined over tine. |d. Respondent asserts that the
RW s approach produces a nore reasonabl e approxi nation of the najority
price than would be the case if it had utilized a narrower definition of
like-quality and restricted the anount of data and vol unes that coul d be
used. Id. at 11. MAE respondent clains, used all of the records and
volumes in agiven fieldto calculate the ngority price. 1d. Phillips,
respondent contends, has not shown that MMB nethod does not produce
accurate results or conply wth the regulations. 1d.

ME | i kew se argues that the statute of [imtations is not a bar to
the Board uphol di ng the deci sion below (Answer at 4.) Respondent notes
that the Board has hel d on nunerous occasions that statutes of limtations
do not apply to admnistrative actions. 1d., citing Mrathon QI G., 119
| BLA 345, 352 (1991); Forest Ol Gorp., 111 IBLA 284, 287 (1989),
reconsi deration denied, April 30, 1990, citing Foote Mneral (., 34 |BLA
285, 306-08, 85 1.D 171, 182-83 (1978). Thus, respondent urges, the Board
nust reject appellant's argunent that the statute of limtations bars the
Board fromuphol ding MBS order to pay additional royalties. 1d.

In response to appellant's claimthat MM assessnent is barred by
| aches, respondent states that the doctrine cannot be used to precl ude the
Lhited Sates fromenforcing a public right or protecting the public
interest. (Answer at 12, citing Lhited Sates v. Sate of Galifornia, 332
US 19, 40 (1947); Santa Fe Mnerals, Inc., 145 IBLA 317, 325 (1998);
Marathon Q| ., supra at 345; Lhited Sates v. WIson, 38 | BLA 305, 307-
08 (1978).) Respondent asserts that the authority of the Lhited Sates to
enforce a public right "is not vitiated or |ost by acqui escence of its
officers or their laches, neglect of duty, failure to act, or delays in the
perfornmance of their duties.” 1d., quoting 43 CF. R ' 1810.3(a). In any
event, MMB clains, it began its najor portion analysis in this case in
1992, thus it did not fail to act or delay in the performance of its
duties. 1d.

Fnally, wth respect to appellant's charge that MV assessnent is
barred by the doctrine of estoppel because respondent accepted Phillips'
gross proceeds as val ue, MVB urges that the acceptance of paynent prior to
audit does not approach the required standard of affirnative m sconduct
such as represented by a crucial misrepresentation in an official decision
and/ or conceal nent of material facts where the party all eging estoppel is
ignorant of the true facts. 1d. at 13-14. Respondent asserts that
Phillips cannot clai mignorance of the true facts when both the | ease and
the relevant regulations in this case state that the Secretary determnes
val ue and that one of the valuation standards is the najor portion price.
Id. at 14, citing Lease, para. 3(c); 30 CF. R ' 221.47 (1979); 25 CF. R '
172.16 (1978); 30 CF.R ' 206.152(a)(3) (1995).

[1] As aninitial matter, we reviewthe history of calcul ating
royalty based on najor portion analysis. In a Decenber 1991 settl enent
agreenent in Kauley v. Lujan, No. 84-3306T (WD kla. 1991), MVB agreed to
determne natural gas val ues on Indian | ands based on the hi ghest price
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offered at the tine of production in arms-length transactions for the
naj or portion of gas produced fromthe sane field for royal ty nanagenent
purposes. M indicates that it has since applied the sane coomtnent to
all Tribes, when practicable, performng najor portion analysis for all oil
and gas leases in an attenpt to get the highest royalty for Indian oil and
gas as required by the Federal Governnent's trust responsibility. See
Seninole Nation v. Lhited Sates, 316 US 286, 297 (1942).

The regulations at 30 CF.R '" 206.152(a)(3)(i) (unprocessed gas)
and 206. 153(a) (3) (i) (processed gas) (1991) contain identical |anguage:

For any Indian | eases which provide that the Secretary nay
consi der the highest price paid or offered for a naj or portion
of production (naj or portion) in determning val ue of
production for royalty purposes, if data are available to
conpute a najor portion, MB w I, where practicable, conpare
the val ue determned in accordance with this section wth the
naj or portion. The value to be used in determning the val ue
of production for royalty purposes shall be the higher of these
two val ues.

"My or portion” is defined in 30 CF. R ' 206.152(a)(3)(ii) (1991) as
fol | ows:

For purposes of this paragraph, nmaj or portion neans the hi ghest
price offered at the tine of production for the najor portion
of gas production fromthe sane field. The najor portion wll
be cal culated using like-quality gas sold under armis-length
contracts fromthe sane field (or, if necessary to obtain a
reasonabl e sanpl e, fromthe sane area) for each nonth.

The record reflects that, in determning the najor portion price, MB
establ i shed the nedian price (the value falling in the mddl e when the data
itens are arranged in ascending order) by using all sales contained in the
OIC data base for the two fields in which the appellant’'s | eases are
located within the Anadarko Area. 4/ See February 24, 1995, Letter to
Phillips fromRW at 1. M clains to have been able to obtain
statistically significant neasures of the central |ocation of price.

V¢ are satisfied, as we were in Burlington Resources Q| and Gas (.,
151 I BLA 144, 157 (1999), that the statistical nethodol ogy used, a standard
process used to determine a statistically significant neasure of the
central location of a group of val ues, was capabl e of finding the central

4/ The appel lant's | eases subject to the n@jor portion anal ysis were in
the Cenent and Vét onga- Chi kasha Trend FH el ds wthin the Anadarko Area. In
each case, the appellant's | eases conprised a very snall fraction of the
total leases wthinthe field See Table 1 to Myor Portion Anal yses
Report Anadarko Area Leases.
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| ocation of value for the popul ati on examined. Ve note that appel | ant
|ikew se did not challenge MMB net hodol ogy, per se, although it did

chal | enge application of that nethodology to its |eases, since it was not
party to the Kauley Settlenent Agreenent. Qur concern, as in Burlington
Resources Ol and Gas (0., supra, relates to the popul ation of sales prices
examned. In the present case, MV considered all sal es transactions in
the OIC dat abank for the two areas involved in establishing the najority
price, despite the requirenent inits ow regulations that only arms-
length transaction prices shall be considered in the naj or portion

anal ysis. Mreover, nothing in the Kaul ey Settlenent Agreenent indicates
that this requirenent is waived. M clains that the database sel ected
(OrQ for calculation of major portion prices was by agreenent of the
parties to the Kauley Settlenent. Phillips was not a party to that
agreenent. Even if appellant had been, the agreenent did not waive the
requi renent to segregate out nonarms-1length transactions.

Fromthe data presented in the record in this case, as in Burlington
Resources Ol and Gas ., supra, we are unabl e to discern, or even
estinate or guess, what percentage of the nunber of sales, and their
val ues, what range of Btu val ues, and what vol une were nonarms-| ength
transactions wthin the OC dat abase for the areas enconpassed by
appel lant's leases. Inthis case, all sales recorded by the OC for the
fields in which the subject |eases are | ocated were used in cal culating the
nedian. As we noted in Burlington Resources Q| and Gas ., supra at 158,
the Board can vi sual i ze those circunst ances where nonar ms-1 engt h
transaction prices are set between affiliates at artificial levels, up, as
wel | as down, for tax and profit-indexing purposes. If there are a
significant nunber of sales at |esser value and the najor portion is skewed
downward, the MVB cal cul ation of nmajor portion prices defeats the interests
of the Tribe, an interest MBis lawully obligated to properly represent
inafiduciary capacity. Id. [If inclusion of the nonarms-length sal es
has resulted in a higher naj or portion price, as is equally possible, there
is noway to determne fromMB cal cul ati ons how nuch in excess of the
naj or portion price for arms-length transactions authorized by the MG
regul ati on the February 24 Qder amount represents. As sales by ot her
working interest operators were included in the sal es nade fromthe | eases
in the areas addressed, appellant woul d certainly not be in a position,
itself, tocalculate all the nonarms-length transactions that occurred
between 1988 and 1992. Nor does the record reflect whether these ot her
producers have differentiated nonarms-|ength sal es when reporting sales to
the OIC dat abase during this tine peri od.

Mre inportantly, as we also noted in Burlington Resources Ol and as
@., supra at 158, the royalty reporting systemfor Federal oil and gas
leases on Indian lands is one control | ed conpl etely by MB.  During the
audit period in question, Phillips paid all royalties based on actual sal es
prices (gross proceeds). There is no indication wthin the record that
appel lant failed in any way to neet the royalty denands of MVB during that
tine period. The regul ations establishing the criteria for najor portion

anal ysis were MMB regul ations. The infornation reflected on the
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ME Form2014' s submitted by Phillips was that requested by M and coul d
have been enhanced at MMB w | after inplenentation of the na or portion
anal ysis regulations in the Gode of Federal Regulations to include a list
of nonarms-length transactions to be conpared agai nst the OIC sal es
figures. MW did not do so, and there is noindication that it is doing so
Now

The maj or portion anal ysis systemwas first proposed in 1984,
although it appears that data to inpl enent the systemof najor portion
pricing was only anal yzed after the Decenber 1991 settlenent agreenent in
Kauley v. Lujan, supra. It isinportant to note that na or portion
analysis is required only if arms-length sales data is available and if
cal cul ati ons based upon naj or portion anal ysis are practicable. See 30
CFR "' 206.152(a)(3)(i), 206.152(a)(3)(ii) (1991). The required sal es
information was apparently not avail abl e nor was the cal cul ation of a
nedi an price for a popul ation including only arms-length transacti ons
usi ng the OIC dat abase in the case of appellant's sales for either the
1988-1991 tine frane or 1991-1992 tine period. Ve find that MM use of
data fromall sales, rather than solely arms-length sal es, as required by
30 CF.R ' 206.152(a)(3), to be inconsistent wth the plain | anguage of
the regulation. Nor has the | anguage of the Kaul ey Settlenent Agreenent
rel axed the requirenent that only arms length transactions be used in
conputing the nedian value. Qite to the contrary, the issue of arms-
| engt h versus nonarms-length sal es was not even addressed in the 1991
Settlenent, thus | eaving the regulation cited above intact wth regard to
the parties. BEven had the Kaul ey Settlenent Agreenent rel axed the
requi renent that only arms-length sal es be used, it would not have applied
to Phillips, as the Settlenent Agreenent was extrenely specific that its
provisions applied only to the parties to the Agreenent. 5/

ME position that a najor portion price can be established w thout
an adequat e database is out of place in the regul atory schene descri bed
above and woul d negate the very protection for producers and Tribes that
the Departnent intended. Mreover, as we noted in Burlington Resources Q|
and Gas (., supra at 159, MMB interpretation effectively takes anay by
decision that which it has granted by regul ation. Neverthel ess, if other
exi sting MVB dat abases wth the necessary information can be nerged wth
the OIC dat abase to neet the regul atory requirenents MVB has est abl i shed,
ME is not precluded fromrecal cul ating the najor portion price correctly.

VW do not find it necessary to reach the other contentions of appellant in
this case.

5/ Paragraph 28 of the Kaul ey Settlenent Agreenent states:

"28. The terns of this settlenent agreenent are to be binding on the
parties tothis suit only -- i.e., the naned plaintiffs, the class
represented by the named plaintiffs, and the defendants. Said terns shal |
not include, affect, or be applicable to any person not a party to this
suit."
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R ' 4.1, the February 10,
1998, decision of the Acting Deputy Gonmissioner of Indian Aifairs is
reversed as to the assessnent of additional royalty and interest as set
forth in the February 24, 1997, Qder.

Janes P. Terry
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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